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 The Western District Bar Association is pleased 
to announce that University of Wisconsin Law School 
Dean Kenneth B. Davis, Jr. will be the keynote speaker 
at its annual meeting and luncheon to be held on April 
20, 2006 at the Inn on the Park.  This yearõs event will 
have an international ÿavor as Dean Davis will speak 
about the law schoolõs work on international outreach, 
highlighting in particular, the schoolõs relationship 
with a law school in China.  The UW Law School has 
also, since 1983, held a popular þve-week summer 
course in United States Law and Legal Institutions for 
foreign lawyers.

  A graduate of the University of Michigan and 
Case Western Reserve Law School, Dean Davis has 
been a member of the faculty at the University of 
Wisconsin Law School since 1978.  His teaching spe-
cialties, for which he has received numerous awards, 
include Business Organization and Securities Law.  He 
was named Dean of the UW Law School in December 
of 1997.

 In keeping with the theme of Professor Davisõs 
remarks, we are delighted to host at the luncheon the 
Dean and Associate Dean of the University of Interna-
tional Business and Economics Law School in Beijing, 
China.

 Following the luncheon, the WDBA will put on 
its annual Continuing Legal Education program in 
Room 250 of the Federal Courthouse.  We will cover 
a wide swath of federal practice with six presentations 
on such topics as Intellectual Property, Patent Law, the 
Federal Tort Claims Act, and a look at the civil and 

criminal law opinions by the new Supreme Court jus-
tices.  To end the day, United States Clerk Magistrate 
Theresa Owens will introduce attendees to the new 
court room technology, and the Western District judges 
will hold a question and answer session with attendees.  
A reception at the courthouse will follow.

 The Western District Bar Association has, as part 
of its mission statement, the goal of providing services 
to association members, the Court, and the community.  
The Western District Bar Association and the Court 
are interested in learning whether those services which 
are currently being provided are useful to the Associa-
tionõs membership.  

 Additionally, the Association and Court are inter-
ested in learning what additional services practitioners 
in the Western District believe would assist counsel in 
their practice before the Court.  We would appreciate 
members and non-membersõ responses to the survey 
inserted into this newsletter.  Please complete and 
forward the survey by fax, e-mail or regular mail to:
 
    Michael Modl
    Axley Brynelson, LLP
    P.O. Box 1767
    Madison, WI   53701-1767
    Fax:  (608) 257-5444
    E-mail:  mmodl@axley.com
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Electronic Availability of Transcripts of 
Court Proceedings
The U.S. District Court of the Western District of Wisconsin 
is participating in a pilot project regarding the electronic 
availability of transcripts. The pilot project will apply to 
all transcripts of proceedings or parts of proceedings or-
dered on or after February 13, 2006, regardless of when 
the proceeding took place. The Judicial Conference policy 
establishes a procedure for counsel to request the reda-
tion from the transcript of speciþc personal data identiþers 
before the transcript is made electronically available to the 
general public. Detailed information on the pilot project 
and procedural guidance is located on the courtõs website at 
www.wiwd.uscourts.gov/e-transcripts.

Video Presentation System
The video evidence presentation systems in courtrooms 250 
and 260 were replaced in January. Counsel will be able to 
display information through a new presentation cart that 
includes a document camera, DVD and VHS capability, and 
input for a laptop computer. All equipment is operated by 
touch screens located on the presentation cart and clerkõs 
desk. Fifteen inch LCD ÿat panel monitors replaced CRT 
monitors located on the counsel tables, jury box, and judgeõs 
bench. Touch panel monitors will allow the witness and 
counsel to annotate evidence. Additional components include 
a portable projector and 100 inch diagonal screen and a 42 
inch LCD monitor for the public gallery. Realtime reporting 
capability has been added to courtroom 250. Contact Erica 
Clark at erica.clark@wiwd.uscourts.gov or 608-261-5715 to 
schedule a training session.

Jury Management System
In March 2006 the court will implement a new automated-
jury management system (JMS). The software application 
facilitates all aspects of jury management from the creation 
and maintenance of a jury pool, to panel creation, jury 
selection, reports, seating charts, and payment. Although the 
system does not create the master jury wheels, it allows for 
the automated random selection of jurors, a bar coding sys-
tem for more efþciently taking juror attendance and tracking 
juror status, and a seating chart for voir dire. The estimated 
term of service for a federal juror will be three months.
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A pair of recent Supreme Court decisions issued 
in the closing weeks of 2005 provides both reminders of 
potential pitfalls in removal cases, as well as the latest 
interpretation of procedural rules.  The þrst case, Lincoln 
Property Co., et al. v. Roach et ux., No. 04-712 (Nov. 29, 
2005), arose from a toxic mold suit brought by plaintiffs, 
a husband and wife, against the manager of their apart-
ment complex.  The plaintiffs were citizens of Virginia; 
the named defendant, Lincoln Property Company, was 
identiþed in the pleadings as a Texas corporation.  The 
suit was originally þled in state court in Virginia, and the 
defendant removed to federal court, invoking diversity 
jurisdiction.  After the federal court issued a summary 
judgment decision adverse to the plaintiffs, the plaintiffs 
moved to remand the case to state court, alleging the ab-
sence of federal subject-matter jurisdiction, purportedly 
because the defendant was actually a partnership with one 
of its partners residing in the Commonwealth of Virginia.  
The district court denied the motion, and the case was 
appealed to the Fourth Circuit, which determined that 
the case should be remanded to state court because the 
defendant had not demonstrated the non-existence of a 
related Virginia entity which might have been deemed 
a real party in interest whose presence would destroy 
diversity.  The Supreme Court granted certiorari for the 
purposes of resolving a division among the circuits on 
this issue.  

The Supreme Court reversed the Fourth Circuit 
Court of Appeals, holding that it would be improper to 
place a burden on a properly joined defendant to negate 
the existence of a potential co-defendant whose presence 
in the action would destroy diversity.  The Court noted 
that no party had been improperly or collusively named 
solely to create federal jurisdiction, and that the named 
defendant was in fact a party with a real interest in the 
case.  The Supreme Court issued a strongly-worded warn-
ing against the Court of Appealsõ attempt to look beyond 
the named parties to the litigation:  ò[i]n any event, we 
emphasize, the Fourth Circuit had no warrant in this case 
to inquire whether some other person might have been 
joined as an additional or substitute defendant.ó  The 
Supreme Court concluded its opinion by reiterating the 
accepted rule that a corporation is deemed to be a citizen 
of any state in which it is incorporated as well as the state 

in which it has its principal place of business, rather than 
any state under which one of its afþliates may be deemed 
to have citizenship.  

Aside from resolving the issue of whether a 
defendant is obligated to negate the existence of other 
parties whose presence would destroy diversity, Lincoln 
Property Co. serves as a useful reminder of black-let-
ter removal principles:  Complete diversity must exist 
among all named plaintiffs and all named defendants, 
and corporations shall be deemed to be citizens only of 
the states in which they are incorporated or which they 
have their principal place of business.  See 28 U.S.C. ô 
1332(c)(1).  

A second case issued at the close of 2005 dis-
cussed a topic that is more ominous to practitioners, 
namely an award of attorneyõs fees.  In Martin et ux. 
v. Franklin Capital Corp., No. 04-1140 (Dec. 7, 2005), 
new-Chief Justice Roberts issued an opinion to resolve 
what had been previously been a conÿict between the 
Circuits on the issue on whether attorneyõs fees should 
be awarded under 28 U.S.C. ô 1447(c).  Some Circuits 
(including the Seventh Circuit, see Sirotzky v. New York 
Stock Exchange, 347 F.3d 985, 987 (7th Cir., 2003)) had 
held that in cases of an improper removal, the plaintiff 
was presumptively entitled to an award of fees, while 
other Circuits had allowed fees only if there was no ob-
jective ground for removal.  The Supreme Court chose 
the latter course, holding that, absent unusual circum-
stances, attorneyõs fees may be awarded only where the 
removing party lacked an objectively reasonable basis to 
seek removal; conversely, when there is an objectively 
reasonable basis for removal, fees should be denied.  The 
Court emphasized, however, that district courts do retain 
the discretion to consider whether unusual circumstances 
would warrant a departure from this rule, and likewise re-
tain the discretion to make such awards as are just.  Thus, 
while Martin does articulate a standard for an award of 
fees in unsuccessful removal actions, the standard has 
been made somewhat higher than the previously-existing 
Seventh Circuit standard.  Of course, because none of  
our well-informed readers would fall into the mistake of 
improperly removing, as a practical matter the effect of 
this decision will only make it harder for our clients to 
obtain an award of attorneyõs fees.  

By Andrew J. Clarkowski












